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RECENT CASE NOTES 

Administrative Law — Power of Board of Health to Locate Pesthouses — 
Cannot Create Nuisance. — The owner of private property sought to enjoin 
the board of health from locating a pesthouse in a residential district, although 
the board under a city charter had discretion in its location. Held, that the 
injunction should be granted. Birchard et al. v. Board of Health of City of 
Lansing et al. (1918, Mich.) 169 N. W. 901. 

This case illustrates the principle that apparently unlimited powers granted 
to administrative boards cannot be exercised to create private nuisances, unless 
the statute under which they act expressly so requires or unless the power is 
otherwise impossible of exercise. Metropolitan Asylum Dist. v. Hill (1881, 
H. L. Eng.) 6 A. C. 193, 212; Mayor of Baltimore v. F 'airfield Improvement 
Co. (1898) 87 Md. 352, 39 Atl. 1081. Where the power can be exercised with- 
out creating a nuisance the discretion is limited to that extent. Barth v. Chris- 
tian Psychopathic Hospital Asso. (1917) 196 Mich. 642, 163 N. W. 62. Had the 
pesthouse been in existence, a newcomer to the neighborhood could probably 
not have complained. See Upjohn v. Board of Health of Richland Township 
(1881) 46 Mich. 542, 9 N. W. 845. But how long it must have been in con- 
tinuous operation before private persons are estopped from enjoining it as a 
nuisance does not appear to be settled. It will necessarily depend considerably 
upon the facts. 

Alien Enemy — Disability to Sue — Pleading in Defense. — In an action by 
a person alleged to be an alien enemy the plaintiff's disability was not pleaded 
by the defendant, but was brought out in cross-examination only. Held, that 
the defense not having been pleaded as a part of the record, was inadmissible. 
Heiler v. Goodman's Motor Express Van & Storage Co. (1918, N. J. Ct. Err.) 
105 Atl. 233. 

While this ruling was dictum only, the point has but rarely come up in recent 
years. See Comments, p. 680, supra. 

Alien Enemy — Partnership — Action in Name of Firm with one Enemy 
Partner not Inhibited. — A partnership consisting of five British partners and 
one German, the latter domiciled in Germany, brought an action to recover a 
pre-war debt due the firm. The partnership having been dissolved by the war, 
the action was incidental to the effort of the British partners to get in the assets 
for purposes of liquidation. The defendant pleaded in abatement the alien 
character of one of the co-plaintiffs. Held (Lords Atkinson and Sumner 
dissenting) that the action should not be stayed. Rodriques v. Speyer Brothers 
(1918, H. L.) 119 L. T. Rep. 409. 

See Comments, p. 680, supra. 

Contracts — Illegality — Confessed Judgment — Equitable Relief. — The 
plaintiff, in consideration of the defendant's promise to procure a divorce, 
agreed to pay her a monthly sum, and to confess judgment for $35,000. as 
collateral security. The defendant secured the divorce, collected several pay- 
ments, and then remarried. Further payments being refused, the defendant 
entered judgment on the confession and levied execution. The plaintiff sued, 
asking an injunction against proceedings on the execution, and- further relief. 
Held (two judges dissenting) that the execution should be vacated and the 
defendant enjoined from enforcing the judgment. Schley v. Andrews (1919, 
N. Y.) 121 N. E. 812. 
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